











Post Office Use of Photo on Stamp
Constitutes Fair Use

The U.S. Postal Service issued a stamp commemorating the 50th
anniversary of the armistice of the Korean War. The stamp features
a photograph of many of the 19 stainless steel soldier sculptures that
are part of the Korean War Veterans Memorial located on the national
mall in Washington, DC. Plaintiff Gaylord, an artist and World War Il
veteran, sculpted these soldiers in formation, known as “The Column.”
He claimed that the stamp contains an image of The Column and thus
infringes his exclusive copyright in the sculpture. He sought a royalty
of 10% of the Postal Service’s net sales of the stamp.
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P}ﬂ;“t‘““‘"s Memorial usa37 5 The Postal Service first argued
S LSS sr) that The Column was jointly
authored by the Government,
which would grant it an unlimited license in the sculpture. It claimed that the
architectural firm retained by the Corp. of Engineers contributed copyrightable
expressions to the soldier statues. After a trial, the Court found that virtually all
of the artistic work on the sculptures was performed by plaintiff. However, it ruled
that the stamp was a fair use of the copyrighted sculpture. The fact that the stamp
depicts 14 of the 19 soldiers weighs against the fair use defense. Nevertheless,
the Court found that this stamp is transformative, providing a different expressive
impression than The Column. The monochromatic look of the stamp enhanced the
surrealistic expression, giving The Column a different character. Just as significant,
the stamp will have little or no impact upon the market for The Column since the
stamp is an inadequate substitute for it.
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Gaylord v. U.S., 85 Fed. Cl. 59 (2008).

Lil Wayne Pulls “Playing With Fire” From
Tha Carter III Album

The music publisher for the Rolling Stones, Apkco Music, filed suit against rapper Lil Wayne, his
record label and music publishers for copyright infringement, accusing the rapper of using portions
of the Stones’ song Play With Fire without permission. Lil

Wayne’s song Playing With Fire incorporates the melody and

lyrics from the Stones’ 1965 song. Tha Carter Ill aloum has

sold 3 million units and the song itself has been digitally

downloaded.

The Stones had been prepared to grant a request to use

Play With Fire but changed their minds because the lyrics
in Lil Wayne’s Playing With Fire were too “explicit, sexist and offensive.” As part of a
settlement, Playing With Fire has been pulled from the bestselling album and will no
longer be offered as a digital download or ringtone. While the terms of the settlement
are confidential, it is believed that Apkco will receive a portion of royalties from the
album.

Apkco Music Inc., v. Dwayne Carter, Jr., Cash Money Records, Inc., Universal Music Group Recordings, Inc., et al. (S.D.N.Y.
2008).
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Owner of eVisa Enjoined From Use - It Dilutes
Visa’s Famous Mark

The Nevada Federal Court has enjoined use of the
mark “eVisa” and the domain name evisa.com
because it dilutes the famous Visa credit card mark
through blurring. In order to establish trademark
dilution under the Trademark Dilution Revision
Act (TDRA), a plaintiff must show that its mark is
famous and distinctive, that defendant’s use began
after the mark became famous and that its use is
likely to cause dilution by blurring or tarnishment.
bleue green The marks in question must be similar enough that
a significant portion of the target customer group
would view them as essentially the same. The only
difference between these two marks is the use of
the “e” prefix in defendant’s mark.
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The Court first found the Visa mark famous due to its extensive promotion and use over the last 25 years and actual
recognition of the mark, as demonstrated by a survey. The mark is also distinctive because the word Visa is arbitrary
when used in connection with financial and banking services. However, it held that defendant did not intend to create an
association between its mark and Visa. Defendant offered evidence that eVisa is a contraction
of the words “Eikaiwa Visa.” Eikaiwa means English in Japanese and visa connotes the
ability to travel through the English speaking world. Nevertheless, the Court held that use
of the eVisa mark is likely to blur plaintiff's mark, noting that a market research survey

demonstrated that 73% of participants mentioned Visa when asked whether eVisa reminded
them of another brand.

Visa International Service Assoc. v. JSL Corp., 533 F.Supp.2d 1089 (D. Nev., 2008).

Oprah’s Book Club Sued for Patent Infringement

Plaintiff owns a patent entitled Enhancing Touch and Feel On The Internet, which provides a method of viewing a product
in a three-dimensional manner. The Complaint filed in late December, 2008 alleges that the website for Oprah’s Book Club
infringes the patent by allowing users to preview books offered for sale. The suit also alleges that Sony has infringed the
patent by encouraging use of its Sony Bookreader product.

/. OPRAH'S BOOK CLUB
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[llinois Computer Research, LLC v. Harpo Productions, Inc., Sony Corp. and Sony Electronics, Inc., (N.D. lll. Feb. 2009).
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Social Networking Aggregator Sued for
Unauthorized Use of Facebook Data

Power.com is a new Internet company whose goal is to be the portal through which people
can access their favorite social networking sites. It scrapes information, such as contacts,
users’ social network updates, e-mail and instant messages, from Facebook, MySpace,
Orkut and MSN. After logging in, users see a dashboard that includes information from
multiple sites so they can avoid visiting each separately. Power.com already has 5 million
registered users.

power'com Facebook sued Power.com in California Federal Court for

copyright and trademark infringement and violation of The
Computer Fraud and Abuse Act. It claimed that Power.com
is offering a product that solicits, stores and uses Facebook data to access information ;
stored on Facebook computers without authorization and displays Facebook copyrighted hi
material without permission.

Since suit was filed in December, the parties have reached a tentative settlement which will -
require Power.com to access data via Facebook Connect, a service that allows Facebook
users to access their friends from other sites without giving their log-on information to those

sites. all your friends
Facebook, Inc. v. Power Ventures, Inc. d/b/a Power.com, (N.D. Cal. 2009). in jUSt one place

CyberSpy Enjoined From Sale of Spyware

CyberSpy marketed and sold “RemoteSpy,” a remotely e —
deployed keylogger software program designed to be 100% UNDETECTABLE * 100% . * 100% UNDETECTABLE
installed without the knowledge of the owner of a N — — =3 >

computer. CyberSpy provided RemoteSpy customers
with instructions for disguising the software as an
innocuous file so they could send the software to A e e e =
another computer and trick the user into installing Rk
the software. Once installed, RemoteSpy sent all M IRRESPONE

keystrokes typed, passwords used and websites visited i :
to CyberSpy’s Internet servers. CyberSpy provided . chosess
access to this information to RemoteSpy customers. oy -UuL i bt

The FTC obtained a TRO against CyberSpy prohibiting ANL I - -

it from selling the software and distributing personal

data it obtained through the spyware. The Court RECORD COMPF R A i A R

also suspended its websites and Internet servers. A O P OF A ALLATIO DED

In reaching this result, the Court evaluated the likely

harm to consumers. CyberSpy argued that RemoteSpy

has legitimate uses, such as enabling a parent to monitor a child’'s computer use. The Court recognized this but found that
the clandestine remote installation is fraught with potential abuse and the ability of RemoteSpy to invade the privacy of an
unsuspecting victim is alarming. Its use could also lead to identity theft.

FTC v. CyberSpy Software, LLC, 2008 WL 5157718 (M.D. Fla.).
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MGA Can Sell Bratz Dolls Through 2009
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Last summer, Mattel obtained a liability verdict against MGA Entertainment, the maker
of Bratz dolls, for misappropriation of trade secrets, copyright infringement and related
claims. The jury decided that original sketches of Bratz dolls were made by a doll
designer while he was still employed at Mattel. It awarded $100 million in damages,
$10 million of which was for unauthorized use of copyrighted material. In December,
2008, the Court enjoined MGA from selling Bratz dolls and ordered it to destroy its
inventory after the holiday season.

MGA filed a request to modify the injunction because it was discouraging retailers from
ordering the dolls for the upcoming season. In January the Court stayed the injunction,
allowing the company to continue to sell the wildly-popular Bratz dolls through December
31, 2009. However, it withheld a final decision on Mattel’s request to put the Bratz line
into receivership. Mattel now accuses MGA of funneling millions of dollars to family
members of MGA’'s founder, Isaac Larian, and of selling Bratz merchandise through
another company controlled by Larian.

Bryant v. Mattel, Inc., (C.D. Cal. Jan. 2009).

CEO of Software Distributor Liable for
Vicarious and Contributory Copyright and

Trademark Infringement

Microsoft sued Ram Distribution and its CEO, Anthony Boldin, for copyright and trademark infringement, false designation
of origin and unfair competition. While Ram purchased much of its software from Microsoft authorized resellers, it also
purchased software on the “gray market,” which Microsoft alleges is counterfeit. Microsoft had previously sued another
company owned by Boldin and obtained a permanent injunction barring Boldin from further distribution of Microsoft products.

Microsoft also claimed that it warned Boldin several times over the years that software
obtained on the gray market is likely counterfeit but Ram Distribution continued to buy
gray market product.

The Wisconsin Court denied Microsoft’s motion for summary judgment because it had
not submitted the proper evidence. However, it held that if a factfinder concludes that
Ram infringed the copyrights and trademarks at issue, Boldin is liable as a matter of law
for vicarious and contributory liability and his actions will constitute willful infringement.
This ruling is based on Boldin’s prior violation of an injunction and the fact that he
oversaw the operations of the company and knew the risks of purchasing software on
the gray market.

Microsoft Corp. v. Ram Distribution, LLC, 2008 WL 5264016 (E.D. Wis.).
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Grand Theft Auto: San Andreas Does Not Infringe

Play Pen Strip Club

The owner of a strip club called The Play Pen Gentlemen’s Club sued the
creator of the Grand Theft Auto: San Andreas video game, claiming that
depiction of a club called “Pig Pen” in the game’s virtual neighborhood
of “East Los Santos” infringed its trademark and trade dress. In our
November, 2006 Update, we reported the California Court’s grant of
summary judgment in favor of the creator of the video game, noting
there are numerous strip clubs that share the same characteristics of
the Pig Pen and The Play Pen.

On appeal, the Ninth Circuit held that the doctrine of fair use did not apply
since it only protects those who deliberately use another’s trademark to
compare, criticize or reference and use of “Pig Pen” was not identical to
plaintiff’s “Play Pen.”
It affirmed judgment
on First Amendment
grounds, explaining

that an artistic work’s use of a trademark is not actionable unless it has
no artistic relevance to the underlying work whatsoever. It held that the
game’s attempt to recreate the look and feel of an East LA neighborhood,
including a strip club, had at lease some artistic relevance. In addition,
there was no evidence that the public would believe that the maker of
the video game also owned the strip club. The strip club also argued
that players can spend as much time as they want at the Pig Pen, which
makes it a significant part of the game. The Court rejected this argument
stating, “fans can spend all nine innings of a baseball game at the hotdog

stand; that hardly makes Dodger Stadium a butcher shop.”

E.S.S. Entertainment 2000, Inc., v. Rock Star Videos, Inc., 547 F.3d 1095 (9th Cir. 2008).

NFL Union to Pay Retired Players $28.1 Million

Herb Adderley

ASan Francisco jury ordered the NFL Players Association
to pay $28.1 million to over 2,000 retired NFL players
for failing to include them in deals with Electronic Arts,
Inc., the maker of the popular Madden NFL video
game. The retired players claimed they were entitled to
share in royalties from video games, trading cards and
other football products. The jury found that the union
breached its fiduciary duty to the retired players and
violated group licensing agreements by intentionally
cutting them out of licensing deals so active players and
the union could receive larger royalty payments. $21
million of the judgment is for punitive damages. The
Players Association just appealed.

Adderley v. National Football League Players Inc., (N.D. Cal. 2008).
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Law Firm Slips Up - Discloses Confidential
Settlement Payment in Newsletter

ConnectU filed suit a number of years ago claiming that the founder
of Facebook stole its intellectual property and code to build the hugely

successful social network. The case was settled last year but the terms ' C.O n n @ c t LJ

were confidential. It was just revealed that Facebook paid ConnectU $65
million in cash and Facebook stock to settle the case. This “inadvertent
disclosure” was made in a January business litigation newsletter put out
by the law firm that represented ConnectU touting the firm’s litigation
victories. Listed among its victories was the Facebook settlement and the amount paid.

ConnectU fired the Quinn Emanuel firm and they are engaged in a fight over attorneys’ fees. Quinn is seeking $13 million
pursuant to a contingency fee agreement. ConnectU threatened a malpractice suit and the two sides are in arbitration.

Stan Lee and Marvel Sued for Profits from

Super Hero Films

A shareholder derivative suit has been filed on behalf
of Stan Lee Media, Inc. against Marvel Entertainment,
Inc., Stan Lee and others claiming that Stan Lee
Media is owed over $750 million, representing its
alleged share of the profits in X-Men, Spiderman,
The Incredible Hulk, Fantastic Four, Ironman and
Daredevil films. The suit alleges that Stan Lee
created the characters on which these films are
based and that defendants misappropriated funds
assigned to Stan Lee Media. The Complaint includes
claims for breach of fiduciary duty, misappropriation
of corporate opportunity, trademark infringement
and violation of rights of publicity.

Abadin, et al. v. Marvel Entertainment, Inc. et al., (5.D.N.Y. Jan. 2009).
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Tressler, Soderstrom, Maloney & Priess, LLP

If you have any questions concerning this bulletin or Tressler’s
Intellectual Property Practice Group, please contact:

Jacqueline A. Criswell 312/627-4003 jcriswell@tsmp.com

This advisory is for general information only and is not intended to provide, and should not be relied
on for, legal advice in any particular circumstance or fact situation. The reader is advised to consult
with an attorney to address any particular circumstance or fact situation. The opinions expressed in

this advisory, if any, are those of the authors and not necessarily of Tressler, Soderstrom, Maloney &
Priess, LLP or its clients.
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