
Special Bulletin
Friday, February 6, 2009

In Addison Ins. Co. v. Fay, Docket No. 
105752 (Jan. 23, 2009), the Court 
ruled that to determine the number of 
occurrences at issue where there are 
multi ple injuries, Illinois fi rst applies 
the “cause test” to determine if there is 
more than one cause of the injuries and 
then applies a “ti me and space test” to 
determine if the cause and results are so 
closely linked in ti me and space as to be 
considered as one occurrence. 

In Addison, the issue presented was 
whether the deaths of two boys that 
were found trapped in mud at the 
insured’s excavati on pit consti tuted 
single or multi ple occurrences.  Applying 
the “cause test,” the Illinois Appellate 
Court found a single occurrence.  The 
Appellate Court fi rst noted:  “the 
losses…arose from a single negligent act 
or conditi on.  [The insured] failed to 
properly secure entry into the excavati on 
pit, a single negligent conditi on which 
led to the boys’ injuries.” Second, 
the Appellate Court found that the 
unfortunate events resulti ng in the 
boys’ death were so closely linked in 
ti me and space as to be considered by 
a reasonable person as one occurrence.  
The Illinois Supreme Court reversed. 

Although the Illinois Supreme Court 
also applied the “cause test” it reached 

a diff erent result.  The Illinois Supreme 
Court noted although the insured bears 
the burden to prove that a claim falls 
within coverage, it is the insurance 
company’s burden to prove that a 
limitati on or exclusion applies.  Here, 
because the policy at issue had separate 
per occurrence and aggregate limits, 
a fi nding of a single occurrence would 
limit the insurer’s liability.  Consequently, 
the Court held that the insurer had the 
burden to prove that there was a single 
occurrence. 

In reversing the holding of the Appellate 
Court, the Addison Court found the 
insurer failed to meet its burden to 
establish a single occurrence.  The 
Supreme Court held that although the 
insurer was correct in its positi on that 
the insured’s “liability arose from his 
negligently failing to properly secure 
and control his property” and there was 
“no intervening negligent act between 
the injuries of each boy,” this did not 
end the inquiry.  The Illinois Supreme 
Court noted that courts in Illinois have 
required further refi nement of the cause 
theory in its applicati on to various factual 
situati ons.  Specifi cally, the Court noted: 
“where each asserted loss is the result of 
a separate and intervening human act, 
whether negligent or intenti onal, or each 
act increased the insured’s exposure to 

liability, Illinois law will deem each such 
loss to have arose out of a separate 
occurrence.”  Nicor, Inc. v. Associated 
Electric & Gas Ins. Serv. Ltd., 233 Ill. 2d 
407, 431-32 (2006).  

Applying this test, however, might sti ll 
lead to what the Illinois Supreme Court 
viewed as an unreasonable interpretati on 
of the insurance policy.  The court was 
concerned that if the focus was on the 
insured’s sole negligent act or omission, 
injuries that occurred days, or even 
weeks apart could be considered as 
arising out of one occurrence.  Therefore, 
the Court held that some other limiti ng 
principle should be applied.  Specifi cally, 
a court must then go on to apply the 
“ti me and space” test.  Under the “ti me 
and space” test, “‘if cause and result are 
simultaneous or so closely linked in ti me 
and space as to be considered by the 
average person as one event,’ then the 
injuries will be deemed the result of one 
occurrence.”  

The Supreme Court noted that the 
Appellate Court had applied the “ti me 
and space” test to the facts at issue.  
However, it disagreed with the Appellate 
Court that the facts “conclusively 
demonstrate” that the injuries to the two 
boys consti tuted a single occurrence.  In 
reaching its decision, the Addison Court 
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found the following facts to be 
determinati ve under the “ti me and 
space” test. 

“[t]he police investi gators could 
not determine how closely in 
ti me the boys became trapped.  
They suggested it could have 
been seconds or minutes apart, 
but acknowledge that there 
was no way to know.  Nor 
could the medical experts give 
a ti me of death with certainty, 
or indicate how closely in ti me 
the two boys had died.  Any 
opinions on these issues would 
be inappropriately speculati ve.”  
  

Based upon this evidence, the Court 
found: “[t]he substanti al uncertainty on 
this issue persuades us that [the insurer] 
cannot meet its burden of proving that 
the two boys’ injuries were so closely 
linked in ti me and space as to be 
considered one event.”  

Tressler Comments
The Supreme Court observed that the 
ti me and space analysis must be made on 
a case-by-case basis.  It is also important 
to note that the court held that it was the 
insurer’s burden to prove that a limitati on 
to coverage applies.  Consequently, if the 
issue presented to the court involves the 
number of per occurrence deducti bles, 

the insurer will likely have the burden of 
proving multi ple occurrences.  However, 
it is unclear who has the burden on the 
number of occurrences when multi ple 
policies or insurers are involved and a 
fi nding of multi ple occurrences under 
only some, but not all, the policies at 
issue would be to the insured’s benefi t.  
The number of occurrence issue is very 
result oriented.  

Finally, it is unclear whether the Court 
intended to set forth a new standard 
of proof that the insurer bears on 
the number of occurrence issue.  The 
Court stated that it could not accept 
the Appellate Court’s opinion that the 
facts “conclusively demonstrate” that 
the boys’ injuries consti tuted a single 
occurrence.  Arguably, if the Court 
intended to place a higher burden of 
proof than the preponderance of the 
evidence standard, it would likely not 
have done so in such a crypti c manner.  
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